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participants, BIM software allows users to
immediately view any conflicts in the
design, or to alter a part of the project and
instantly observe how the change impacts
the other components involved.

Ground-Shattering Strides

Combined, IPD and BIM offer construction
professionals extraordinary efficiency. BIM
minimizes paperwork, information loss, data
conflicts, and integration and dimensional
errors, while IPD forces participants to work
as a team and address potential conflicts be-
fore they arise. As a result, the IPD/BIM
combination is effective in reducing scope
changes, preventing schedule delays and
trade conflicts, maintaining owner’s budget
and avoiding costly litigation.

IPD enhanced by BIM eliminates the
need for cross-referencing and coordinating
a litany of drawings or relying on abstract,
computer-aided drafts and light tables. Im-
portant revisions can be stored electroni-
cally, and multiple users can access the model
at any time to eliminate information gaps
between users and across phases of con-
struction. By structuring the 3-D plan in ac-
cordance with the project’s schedule, the 4-D
product provides all participants with ac-
cessible oversight.

Legal Stumbling Blocks

However, while IPD and BIM have clear ad-
vantages, they create new dilemmas in the
contract review phase of a project, which
are not currently addressed by standard form
agreements that the industry utilizes. The
American Institute of Architects, the Asso-
ciated General Contractors of America, the
American Institute of Steel Construction,
Inc., and other industry organizations are
currently working on addressing IPD- and
BIM-related issues, especially those involv-
ing electronic communications and licens-
ing, but many legal issues still remain.

For instance, due to the digital nature
of BIM plans, the inability to fully integrate
them into the contract documents raises
questions regarding their legal function—
should participants only contract to use BIM
among themselves and continue to use 2-D
drawings as part of the contract documents?
Should the BIM only be agreed upon as part
of the IPD method in the contract? Perhaps
BIM should solely be used for design coor-
dination among architects, engineers and
contractors, and not considered part of the
contract documents, upon which contrac-
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Twe Construction Management Association of America (CMAA)
recently released the findings of its Eighth Annual Survey of Owners
and reported that 35 percent of the construction project and
program owners responding to the survey have used Building Infor-
mation Modeling (BIM) on one or more projects. The survey revealed
that the rate of industry adoption of BIM is rapidly accelerating, but
also noted the perception that “lack of expertise and industry stan-
dards"” pose the two greatest hurdles to collaborative construction
processes and BIM adoption.

To ensure that growth of BIM does not result in disproportionate
growth of legal risk, attorneys at Peckar & Abramson are leading the
effort to develop an industry consensus for balanced risk allocation
among BIM participants. Bob Peckar, Chair of the CMAA's Legal
Counsel Committee, and Mark Berry, a partner in P&A's Washington
office, are spearheading the CMAA's BIM initiative, which hopes to
develop model contractual clauses that can be adopted as “industry
standard” BIM provisions. P&A is working with other attorneys rep-
resenting construction owners, CM’s and contractors to balance the
interests of all BIM contributors to ensure that fear of unexpected
legal risk is not a deterrent to adoption of BIM on construction pro-
jects. For further information regarding the CMAA's overall initia-
tives in advancing BIM adoption in the industry, please visit
http://cmaanet.org/bim_article.php. If your organization would like
to become involved with Peckar & Abramson in refining the new legal
standards for BIM, please contact mberry@pecklaw.com
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tors base their pricing, but this would un-
dercut some of the advantages of BIM. Fur-
ther, relying on electronic communication
opens the gateway for software defects, cor-
ruption of electronic files and software com-
patibility problems, which lead to other
practical considerations that should be ad-
dressed in the contract agreement.

A cumulative work product formed by
a coalition of participants also makes at-
tributing liability and risk to a single party
from an interdependent team a challenge.
This uncertainty raises issues as to third-par-
ty reliance, privity of contract, the duty to
preserve evidence during litigation, insur-
ance, indemnification, warranties, waivers,
disclaimers and releases. Also, because BIM
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software minimizes errors and inconsisten-
cies, courts may eventually decide to hold
industry professionals using BIM to a high-
er standard of care.

In addition, because all parties openly
disseminate critical design information
that may be altered, copyright, intellectual
property rights, confidentiality protocols
and the legal significance of receiving
or transferring documents are also of ma-
jor concern and will need to be addressed.
And, although IPD team members may
want to shift as much liability as possible
through contract negotiation, when it comes
to ownership of a joint creation, the partic-
ipants likely will want legal rights over more
than their fair share.

Despite these legal quandaries, the
revolutionary effectiveness of IPD and
BIM provides the construction community
with a strong impetus for working with
legal counsel to resolve these issues. To
this end, case law and standard form
contracts currently provide few answers.
Available case law suggests that in IPD
disputes, ultimate liability will rest on the
facts of each particular case, rather than
on default principles of liability. IPD/BIM
parties therefore have much to gain from
bulletproofing their contracts. Any industry
professional that desires to join the cutting
edge of design and construction should con-
sider retaining construction savvy legal coun-
sel before implementing BIM. m

Trends in CPM Scheduling:

The AACE-Recommended Practice
on Forensic Schedule Analysis

In June 2007, the Association for the Advancement of Cost Engineers International (AACE)
published its Recommended Practice on Forensic Schedule Analysis (RPFSA).! The RPFSA comprises 105 pages

and was prepared by more than 20 contributing authors. The purpose of the RPFSA is to provide a single tech-

nical reference for the forensic application of CPM scheduling. Through use of this single technical reference, it

is hoped that the degree of subjectivity involved in current CPM schedule analysis will be reduced. The RPFSA is

focused on minimizing subjectivity by defining terminology, identifying currently used forensic scheduling method-

ologies and setting protocols for the use of these methodologies. As stated in the RPFSA, “By describing uniform

procedures that increase transparency of the analysis method and the analyst’s thought process, the guidelines

established herein will increase accountability and testability of an opinion and minimize the need to contend with

‘black box’ or ‘voodoo’ analyses.” ?

! AACE International Recommended Practice No. 29R-03, Forensic Schedule Analysis, TCM Framework: 6.4 - Forensic Performance
Assessment. The RPFSA can be found on the AACE's website: www.aacei.org.

? RPFSA at page 8.
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A recurring criticism of forensic
scheduling has been that, despite that two
independent experts can use the same
scheduling data and records and, in fact,
the same methodology, they can arrive at
two completely different conclusions. We
asked Peter Duggan of the Duggan
Rhodes Group, a recognized expert in the
field of CPM scheduling, whether the
RPFSA could be expected to inject more
science and objectivity into forensic sched-
ule analysis. Peter responded:

I think the RPFSA may separate the
true scientific scheduling experts from
the rest. Unfortunately, the scheduling
expert industry has no barrier to entry.
As a result, there are a lot of people,
with minimal experience, acting as if
they are “forensic scheduling experts.”
For these people, following the RPFSA
will definitely inject more science and
objectivity into the analysis.

The RPFSA includes the following
items of particular interest:

e The RPFSA is not intended to over-
ride the parties’ contract regarding sched-
ule analysis methods. The RPFSA does
note, however, that contractually specified
schedule analysis methods may be appro-

priate for use during the project in a
prospective mode but may be inappropri-
ate for retrospective use (the hallmark of
forensic analysis).

e The implementation of the “time
impact analysis (TIA) has a bewildering
array of regional variations. Current use
of the terms “time impact analysis” and
“windows analysis” is loose and undis-
ciplined throughout the industry.

e Forensic schedule analysis is a tech-
nical field that is related to, but distinct
from, project planning and scheduling.
Forensic analysis is not a subset of plan-
ning and scheduling.

e Standards and protocols that may
be sufficient for project planning and
scheduling may not necessarily be ade-
quate for forensic schedule analysis; and

e No forensic schedule analysis is
exact. The level of accuracy of the
answers produced by each method is a
function of the quality of the data used,
the accuracy of the assumptions and the
subject judgments made by the forensic
schedule analyst.

The RPFSA identifies 15 different
forensic schedule analysis methodologies
and sets forth the distinguishing charac-

teristics of these methodologies. Without
endorsing any one in particular, the
RPFSA outlines recommended validation
processes for each methodology. The
RPFSA also provides a listing of the key
strengths and weaknesses of each method-
ology, and further provides a description
of the implementation of each methodol-
ogy. The purpose for providing all of this
information is to allow greater outside
examination and scrutiny of the process
and product employed by the analyst in
reaching his or her opinions.

So, what does this new set of sched-
uling protocols mean to you, the contrac-
tor? With respect to planning and sched-
uling your next project, the new protocols
are not expected to have much, if any,
effect. Given that the protocols were
developed to standardize forensic sched-
uling—a retrospective exercise—the pro-
tocols necessarily will not be used on any
regular basis prospectively to manage a
project. By contrast, the protocols may be
expected to affect the manner in which
contractors (and their attorneys and con-
sultants) either prepare and support their
time-related claims, or defend against
such claims leveled against them. m
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