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Reassessing Eichleay

xtended home office overhead costs are frequent in con-
struction contracting. They result from extending the
performance period of a contract, which, in turn,
increases a contractor’s performance costs. When a con-
tract is delayed, suspended or extended by actions not
attributable to any fault of the contractor, the contractor

the contractor is entitled to delay dam-
ages. While home office overhead costs
are a well-recognized item of delay dam-
ages, the recovery of these costs — and
their manner of calculation - is often dis-
puted. This article examines recent case
law in which the courts have revisited the
Eichleay formula, a method for measuring
home office overhead damages. While
Eichleay and its progeny originated
with federal government contracts, the
concepts that have evolved have been
borrowed and utilized in

both state government

and private construction

contracts. Now, despite

the musings of many

that Eichleay’s days have

passed, the Eichleay

formula appears to be

the most widely applied methodology for
calculating lost overhead. For example,
the Virginia Supreme Court recently rec-
ognized for the first time the Eichleay for-
mula as the proper measure of unab-
sorbed home office overhead incurred as
a result of a project owner’s delay in
obtaining necessary easements.

The concept of unabsorbed overhead
as an item of damages arises at least in
part from the basic accounting concept
that all business costs are incurred to sup-
port ultimate, specific revenue-generating
objectives and therefore should be allo-
cated to these objectives. Overhead costs

do not directly benefit any specific objec-
tive and are therefore referred to as “indi-
rect” costs. For accounting purposes,
such indirect costs are allocated to each
cost objective by way of formulas.
Through such an allocation, each rev-
enue-generating objective pays for, or
“absorbs,” its share of the indirect over-
head costs. In construction, the revenue-
generating objective is the contract, and
indirect costs are usually allocated as a
percentage of either costs or contract rev-

enue. If the performance of the contract is
prevented or delayed and the contractor
cannot replace the delayed work, some of
the overhead costs incurred by the com-
pany are not “absorbed™ as expected —
and the contractor is damaged.

The fact that a contractor suffers damages
by way of unabsorbed overhead as a
result of delay to performance of a con-
struction contract has been recognized
by federal courts for more than 50 years.
Although the Eichleay case merely estab-
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Board of Contract Appeals case, Appeal of Eichleay Corp.

T he Eichleay formula is named after a 1960 federal
(1961), which utilized a formula to estimate a daily

lished one particular formula for calculat-
ing unabsorbed overhead, it soon became
the one used most often in the case law.
However, in 1983, the General Services
Administration (“GSA”) Board of
Contract Appeals in the case Appeal of
Capital Electric Company, rejected the
underlying assumptions supporting the
Eichleay formula and the formula itself.
In Capital Electric, the board ruled that a
contractor did not suffer overhead dam-
ages as a result of government delays that
extended the duration of contract perfor-

mance (“extended home office over-
head), and, therefore, such damages
were not the proper subject of a damage
award. The board further held that even
if such damages existed, the Eichleay
formula was not an appropriate method
for calculating extended home office
overhead because that formula calculat-
ed what the board described as underab-
sorbed overhead. The board held that
such underabsorbed overhead was prop-
erly calculated using a percentage
markup on direct costs.

Somewhat earlier, in Appeal of
Savoy Construction Company, Inc.
(1983), the Armed Services Board of
Contract Appeals had also rejected the
concept of using the Eichleay formula
to calculate extended home office over-
head. The United States Court of
Appeals for the Federal Circuit, how-
ever, in Capital Electric Company v. U.S.,

reversed the GSA Board’s decision and
reaffirmed the concept of under-absorbed
overhead as a recoverable item of dam-
ages for a delayed construction contract,
based upon a long line of federal court
of claims’ cases awarding such damages.
The Capital Electric court did not signif-
icantly discuss the theoretical analysis
that the GSA Board had engaged in with
respect to the distinction between unab-
sorbed home office overhead for work
suspensions and extended home office
overhead for project delays, but estab-

lished that the Eichleay formula was an
appropriate method for calculating such
damages, thereby reversing the GSA
Board decision and overruling the
Savoy case.

While the Federal Circuit’s decision
in Capital Electric reestablished the
Eichleay formula as an acceptable
method for calculating unabsorbed
overhead, disputes continued as to
whether the Eichleay formula was the
only correct method and whether other
formulas led to a more accurate calcula-
tion of unabsorbed overhead. This
debate allowed government auditors to
create and promote numerous alternate
formulas, which invariably resulted in
much lower estimates of unabsorbed
overhead than the Eichleay formula did.
This uncertainty occasionally also
allowed a particularly inventive contrac-
tor to find a means of calculating unab-

rate for unabsorbed home office overhead damages that a
contractor incurred as a result of project delays. The Eichleay
formula is as follows:

sorbed overhead that led to a higher
result. This debate essentially ended
when the Federal Circuit Court held in
Wickham Contracting Co. v. Fischer
(1994) “that the Eichleay formula is the
exclusive means for compensating a con-
tractor for unabsorbed overhead when it
otherwise meets the Eichleay prerequi-
sites.” Therefore, under current prece-
dent binding on both the Board of
Contract Appeals and the Court of
Federal Claims, the Eichleay formula is
the only appropriate method for calcu-
lating unabsorbed overhead in a con-
struction contract setting.

Recent Federal Circuit cases have estab-
lished the conditions that must exist for
application of the Eichleay formula to
estimate unabsorbed overhead resulting
from government-caused delay (the
“Eichleay prerequisites™) as follows:

- The contractor must have been
placed on standby as a result of gov-
ernment-caused delay; and

- The contractor must have been
unable to take on other work to replace
the work that had been delayed.

Each of these two Eichleay prerequi-
sites has been the subject of significant
recent Federal Circuit cases.

In Interstate General Government
Contractors v. West (1993), the Federal
Circuit clarified that the “standby”
requirement did not necessitate that the
contractor have idle workers and equip-
ment standing around waiting for work



to be performed. Rather, the court held
that “the delay or suspension of contract
performance for an uncertain duration,
during which a contractor is required to
remain ready to perform,” satisfies the
standby requirement. In an earlier case,
C.B.C. Enterprises Inc. v. United States
(1992), the Federal Circuit had denied
recovery of extended home office over-
head damages when change orders added
work to a project and extended the dura-
tion of the project for a specific period of
time for performance of the extra work.
As one basis for the denial of recovery,
the court found that there was no uncer-
tainty as to the duration of the suspension,
disruption or delay created by the change
order. Interstate and C.B.C. Enterprises
demonstrate that the key to the first of the
Eichleay prerequisites is establishing a
delay of uncertain duration.

Once the contractor establishes that
it has been subjected to a government,
caused delay of uncertain duration, the
Federal Circuit has held that the uncer-
tainty, in and of itself, raises a rebutable
presumption that the contractor could
not take on replacement work and has
shifted to the government the burden of
producing evidence that the contractor

did or could have taken on substitute
work. Mech-Con Corp. v. West (1995).
In Satellite Electric Co. v. Dalton (1997),
the Federal Circuit clarified that while
Mech-Con had shifted the burden of
production of evidence to the govern-
ment, the contractor still bore still the
ultimate burden of proving that it was
unable to take on replacement work. In
Satellite Electric Co., the Federal Circuit
found that the government had success-
fully rebutted any presumption that the
contractor could not take on replace-
ment work because of the uncertain
duration of the delay and that the con-
tractor had not met its burden because:
« The contractor had bid on 49 con-
tracts during the “standby” period;

- The project was almost 97 percent
complete at the time of the delay;

- Any limitation on the contractor’s
bonding capacity was due, at least in
part, to its own failure to properly
submit invoicing; and

- Competition for other contracts
was stiff.

On these facts, the Satellite Electric
court found that it was not as a result of
the government’s delay, but rather factors
beyond the government’s control that
had prevented the contractor from tak-
ing on other work. While, at first blush,
the Satellite Electric case might suggest
that Eichleay damages are not available
during a period of time when a contrac-
tor is bidding other work, that conclu-
sion is directly contrary to the earlier
holding in Altmeyer v. Johnson (1996),

Reinvigorating Eichleay

that merely establishing the fact that the
contractor was bidding on other work
did not satisfy the government’s burden
of producing evidence that the contractor
could have taken on additional work to
replace the delayed work.

The most recent Federal Circuit deci-
sion on the Eichleay formula reexamined
and reaffirmed each of the two prerequi-
sites for application of the Eichleay
formula and, as to the second Eichleay
prerequisite, clarified that the contractor
did not have to prove that it was impos-
sible to take on new work, but only that
it was impractical to do so and that once
the first Eichleay prerequisite had been
proven, it is the government’s burden to

E.R. Mitchell Construction Co. v. Danzig

United States Court of Appeals for

the Federal Circuit held that a con-
tractor may recover delay damages from
the government for the delayed perfor-
mance of a subcontractor, even when the
overall project has not been delayed by
the government’s actions. In E.R.
Mitchell Construction Co. v. Danzig, the
performance of the contractor's HVAC
subcontractor was disrupted and
delayed by defective government-issued
drawings. As a result, the HVAC subcon-
tractor’'s performance started and fin-
ished 60 days later than the dates
established in the contractor-prepared
and government-approved CPM sched-
ule. The government’s contracting offi-
cer agreed to pay the direct costs caused
by the defective drawings but refused to
pay the subcontractor's claimed delay
costs because overall contract comple-
tion had not been delayed. The Armed
Services Board of Contract Appeals
agreed with the contracting officer and
held that the government could not be
liable for delay damages suffered by a

I n a case decided in May 1999, the

subcontractor where the overall project
had not been delayed by the govern-
ment’s actions. The Federal Circuit
reversed, holding that the contractor was
entitled to recover for the subcontractor’s
delay damages where the government
knew of and approved the contractor’s
project schedule, which contained a
shorter duration for performance of the
HVAC work than the overall project
duration. Since there was no dispute
that the subcontractor had been required
to “standby” for 60 days while the gov-
ernment resolved the design errors, the
Federal Circuit held that the contractor
was entitled to recover the subcontrac-
tor’s damages calculated pursuant to the
Eichleay formula. The Federal Circuit
reaffirmed that the Eichleay formula is
the proper means for calculating recov-
ery of unabsorbed home office overhead.
The Federal Circuit left for another day
the question whether the government
would be liable for the subcontractor’s
damages where it did not have knowl-
edge of the subcontractor’s schedule
and performance obligations.
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Florida Supreme Court
Upsets Economic Loss
Doctrine

he Florida Supreme Court, in an opinion issued this past
July in Moransais v. Heathman, et al., abandoned its
long-standing notion that the economic loss doctrine
limited most third-party claims for negligence against
design professionals, and ruled that an employee of an
engineering firm could be sued directly by the purchaser

residence for professional malpractice.
The opinion makes clear that Florida
courts will recognize contractor claims
for negligence against an owner’s design
professionals.

In Moransais, the purchaser con-
tracted with an engineering firm for a
detailed home inspection to advise him
of the condition of the home. The con-
tract was signed on behalf of the corpo-
ration by its chief of civil engineering.
Another engineer performed the inspec-
tion, which reflected some limited concerns
about the foundation, but no significant
concerns about the air-conditioning and
electrical systems and roof. After going
through with the purchase, the purchas-

er discovered defects that rendered the
home uninhabitable. He then com-
plained that he had relied on the advice
of the individual inspector in going
through with the purchase.

The disgruntled homeowner sued the
engineering firm for breach of contract
and alleged a claim for professional neg-
ligence against the chief of the civil engi-
neering division, as well as against the
individual inspector. The trial and
appellate courts in Florida dismissed the
claims against the two individuals, rely-
ing on numerous past rulings from the
Florida Supreme Court, which have
barred claims for negligence against
design professionals unless there is

physical injury or property damage.
The rationale has been that claims — such
as the homeowner’s in this case — that do
not involve bodily injury or property
damage, fall within the definition of
““economic loss,”” and that the “econom-
ic loss rule” bars any claims for these
type of damages except for those claims
based on breach of contract or warranty.
Since the homeowner had a contract
with the corporation, not the two indi-
vidual engineers, the homeowner was
prohibited from bringing suit against
them.

The Florida Supreme Court, in a stun-
ning overruling of a number of its fairly
recent decisions on this same issue,
observed that the application of the
economic loss rule would leave the
homeowner without a remedy, at least
against the individual engineers.
Significantly, the homeowner/engineer-
ing firm contract contained a clause
limiting the company’s liability to
$50,000. Presumably, any damages the
homeowner incurred in excess of that
amount would not be compensable,
unless the homeowner were allowed to
directly sue the individual engineers
based upon a theory of professional
negligence, the negligence claims not
being subject to the contractual limita-
tion of liability. In developing the ratio-
nale for its ruling, the court pointed out

ILLUSTRATION: LIAM ROBERTS



that the common law of negligence
imposes on a professional a duty to per-
form requested services in accordance
with the standards of care used by sim-
ilar professionals in the community
under similar circumstances. The court
acknowledged that Florida has long
recognized claims for professional mal-
practice. These claims, the ccourt rea-
soned, should not be limited simply
because the professionals, such as the
engineers in this case, performed their
professional services under the shield of
a corporate entity. The court stated that
individual professionals are still liable
for their negligent acts, notwithstand-
ing the fact that they have no contract
with the damaged party.

With respect to the supposed bar of the
“economic loss rule,” the court allowed
that its earlier pronouncements on this
issue had been less than clear and justi-
fiably were subject to criticism, espe-
cially in the context of third-party
claims against design professionals. As
a result, the rule, which originated in
product liability cases to limit claims
against manufacturers of products
where there was no physical injury or
property damage, had been inappropri-
ately extended to claims by owners and
contractors against architects and engi-
neers. In reconsidering this situation,
the court agreed that claims against
design professionals by those who rely
upon and utilize their professional ser-
vices would essentially be extinguished
if limited to those situations where
there is physical injury or property
damage because most design claims
involve only economic losses. The court
ruled that it never intended to bar the
well-established common law claim for
negligence against those providing pro-
fessional services.

Most importantly, the court did not
in any way limit its ruling to the facts in
this case, but specifically and emphati-
cally ruled that Florida law recognizes a
common law cause of action against
professionals based on their negligent
acts, despite the lack of a direct con-
tract between the professional and the
aggrieved party.

Moransais Validates 1973 Florida Decision

nterestingly enough, Florida recog-

nized third-party claims against

design professionals for negligence
as early as 1973 in the Florida Supreme
Court case of A.R. Moyer v. Graham. In
Moyer, the court affirmed the principle
that a third-party general contractor who
may be injured by the negligent perfor-
mance of a contractual duty of an architect
has a claim against the architect, despite
the fact that the architect and the con-
tractor have no contract between them. At
that time, the court noted that the archi-
tect and his firm had supervisory authori-
ty over the contractor and ruled that the
power of the architect to stop the work
alone is tantamount to a power of eco-
nomic life or death over the contractor.
Therefore, the court ruled that such
authority carried with it commensurate
legal responsibility.

ver since the Moyer decision was ren-

dered, parties lacking a contractual
relationship with a particular defendant
have attempted to rely upon that decision
to argue that the court should allow neg-
ligence claims for economic losses in
order to avoid an inequitable result.
However, the Florida courts had been
reluctant to extend the doctrine based on
the argument that there exists no alter-

native theory of recovery for pure eco-
nomic losses. In conjunction with the
growing trend in the product liability
field to limit claims for purely economic
losses against manufacturers of goods by
parties not under contract with the man-
ufacturers, the Florida courts had limited
or denied claims for professional negli-
gence against architects and engineers by
condominium associations, owners, con-
tractors, subcontractors and other con-
struction project participants. Although,
the Florida Supreme Court stubbornly
refused to specifically overrule its

Moyer decision, with each new pro-
nouncement the court limited Moyer's
applicability further and further until it
applied only in those situations where
the design professional had direct super-
visory power over the contractor and the
power to stop the work. The court observed
recently that the architect’s supervision
and power to stop the work were “pivotal”
to Moyer’s ruling. However, with the latest
decision in Moransais, the limitations pre-
viously imposed on Moyer apparently no
longer exist.

he Moransais case puts Florida back

solidly among those jurisdictions that
recognize third-party claims for negli-
gence against design professionals. New
Jersey has been a member of that group
since 1980, when in the case of Conforti &
Eisele, Inc. v. John C. Morris Associates, this
firm established the right for contractors
to directly sue an owner’s design profes-
sionals. The Conforti & Eisele opinion has
been extensively followed not only in New
Jersey but throughout the country, and
has never been seriously questioned. New
York courts still do not fully embrace such
claims, although there have been a num-
ber of notable exceptions in situations
where the design professionals are aware
of the use and purpose of their design

plans and the contractor who sues is part
of a definable class that would be
expected to rely on the design docu-
ments. California uses a balancing test
to determine whether in a specific case
the architect will be held liable, depend-
ing upon the extent to which the trans-
action was intended to affect the injured
party, the foreseeability of harm, and the
closeness of the connection between the
designer’s conduct and the injury suf-
fered. Pennsylvania, Virginia and a num-
ber of other states still do not recognize
any such cause of action.
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Contractors and Labor
Unions Beware

n June 22, 1999, the Superior Court of New Jersey,
Appellate Division, ruled regarding a claim for damages
asserted by three female construction workers against a
labor union and two of its members for sex discrimination
in violation of the New Jersey Law Against Discrimination
(NJLAD). The decision, Christine Baliko, Claudia Case-Clayton
and Kelly Carroll v. International Union of Operating Engineers,
Local 825, A.B.C.D. and RH:AFL-CIO (“Baliko”), comes on the

heels of two 1998 decisions by the United States Supreme Court in
Faragher v. Boca Raton and Burlington Indus., Inc. v. Ellerth.
(These are the two decisions that caused much speculation last
year by media pundits that Judge Wright’s dismissal of Paula
Jones’s sexual harassment case against President Clinton was in
danger of being reversed and the claim reinstated. The decisions
very likely were instrumental in precipitating the president’s finan-
cial settlement with the former Arkansas state employee.)

The plaintiffs in the New Jersey case, all skilled laborers, alleged
that they were subjected to a sexually hostile work environment,
thereby discriminating against them because of their gender, in
violation of the NJLAD. Specifically, the plaintiffs, who were
required to pass defendants’ picket line during the course of their
work, alleged that individual defendants and other pickets who
were members of the defendant Local 825, verbally berated them
and made overt sexual gestures and exclamations as they passed.

The following background sets the stage for the ill-fated and inap-
propriate encounters. Defendant union Local 825, affiliated with the
International Union of Operating Engineers, had a contract dispute
with George Harms Excavating Company, a subsidiary of George
Harms Construction Company, the general contractor for construc-

tion of a portion of a state highway. In an effort
to pressure George Harms Excavating
Company, Local 825 picketed the construc-
tion site maintained by George Harms
Construction Company. The female
plaintiffs were construction
workers employed by George

Harms Construction Company.

At trial, the plaintiffs testified that individual union
members harassed them as they passed the picket line by
making “foul, vulgar and obscene gestures,” including
at least one instance of a worker “grabbing and pointing
to his genitals and then putting his hand to his mouth as
if inviting the woman to perform [oral sex].” At least
two of the plaintiffs were documenting each instance of

abusive treatment at the time these acts were occurring.

Despite the horrific conduct, after the presentation of evi-
dence, the jury returned a verdict in favor of the defendants.
The defense verdict was inevitable based on the trial judge’s
instruction to the panel that even assuming there was a hos-
tile work environment, the plaintiffs needed to show a
““causal connection or link” between the conduct and any
work-related harm, such as discharge, demotion or undesir-
able reassignment. On appeal, however, the appellate court
reversed the verdict and ruled that the trial judge erred in his
instructions by requiring the jury to find a causal link
between the conduct and tangible employment action in
order to find liability.

In its decision, the appellate court clarified the standard
of proof in sex-based discrimination cases. Specifically, in
order to make out a case of sex-based discrimination, the
plaintiff must prove that (1) the conduct complained of
would not have occurred “but for”” the employee’s gender;
and it was (2) severe or pervasive enough to make a (3) rea-
sonable woman believe that (4) the conditions of employ-
ment are altered and the working environment is hostile and
abusive. While such conduct need not be sexual in nature, it
must nevertheless be based upon a person’s gender. The

ILLUSTRATIONS: LIAM ROBERTS



court used at its authority the 1993 New Jersey Supreme Court
case of Lehmann v. Toys “R” Us, Inc.

Under Lehmann, the court held that in the case of a hostile
work environment, the harassing conduct need not be sexual in
nature, but only that the harassment occurred because of a
persons gender. Assuming that criteria has been satisfied, the
“but-for,”” or cause or link element of proof, is automatically
satisfied. Thus, when a plaintiff alleges that he or she has been
subject to sexual touching or comments, or that he or she has
been subjected to harassing comments about lesser abilities,
capabilities, or the “proper role™ of his or her sex, the plaintiff
has established that the harassment occurred because of gender.

In this respect, the New Jersey law differs from federal law
because under federal law, the “but-for” element is a separate
requisite element of proof in the claim for a hostile work envi-
ronment. Furthermore, in New Jersey, a single utterance of a
racial epithet has been held to be sufficiently severe to produce a
hostile environment. New Jersey also differs from federal law
because the action complained of need not be both severe and
pervasive, but only severe or pervasive. Clearly, New Jersey law
applies a more liberal and less restrictive standard of proof in
sex-based discrimination cases.

In Baliko, the court ruled that in determining whether com-
ments or gestures are severe or pervasive, the trial judge must
instruct the jury to consider: (1) the total physical environment
of the plaintiff’s work area; (2) the degree and type of obscenity
that filled the environment of the workplace, both before and

after the plaintiffs’ were assigned to their specific workplace; (3)
the nature of the unwelcome sexual words or sexual gestures;
(4) the frequency of the offensive encounters; (5) the severity of
the offensive encounter; (6) whether the unwelcome comments
or gestures were physically threatening; (7) whether the offen-
sive encounters unreasonably interfered with any plaintiff’s
work performance; and (8) whether the offensive
encounters had any effect on the plaintiffs’
physiological well-being.

The defendants in Baliko argued
that the trial judge should have
properly dismissed this matter at

the outset because the plaintiffs failed to establish any
“adverse employment action.” However, that is not the
proper test in New Jersey. The court held that evidence of spe-
cific, tangible adverse changes in the work environment would
not be required under the NJLAD in either racial or sexual
harassment claims, based on the rationale that the loss of tan-
gible job benefits is not necessary since the harassment itself
affects the terms or conditions of employment. A plaintiff in a
sexual harassment action need only prove that the conduct
complained of would make a reasonable woman believe that
the conditions of employment had been altered to the extent
that the workplace environment had become hostile or abu-
sive. Support for this proposition is found in the recent U.S.
Supreme Court cases previously mentioned, Faragher v. Boca
Raton and Burlington Indus., Inc. v. Ellerth, where the Court
concluded that a claimant need not prove that harassment cul-
minated in a tangible employment action, such as discharge,
demotion or undesirable reassignment. It would appear that
both state and federal courts are gradually moving away from
the stricter standard of adverse employment action most typi-
cally found in Title VII cases.

The purpose of the NJLAD is to end discrimination. Because
discrimination itself is the harm that the NJLAD seeks to erad-
icate, additional harms (such as firing, demotion, etc.) need not
be shown in order to state a claim under the NJLAD. In a hos-
tile work environment/sexual harassment case, the hostile work
environment is the legally recognized harm. Therefore, a plain-
tiff in such a case establishes the requisite harm if he or she

shows that his or her working conditions were affected by the
harassment to the point at which a reasonable person would
consider the working environment hostile.

Employers must recognize that, under certain circumstances,
an isolated comment or gesture may give rise to
claims of discrimination, and that the trend in
the courts is to liberally apply anti-
discrimination statutes irrespective
of the degree of harm actually

| suffered by a plaintiff.



NOTE

CASE

Clifford R. Gray, Inc. v. City School District of Albany

n April 1994, an electrical prime contractor, Clifford R.
Gray, Inc. (*“Gray”), entered into a contract with the City
School District of Albany, New York (“School District”) to
perform electrical construction work on a local school.
Gray was one of four multi-prime contractors and was
considered a follow-on trade. The electrical work was

comprised of two phases: Phase Il
involved construction of a new addition
to the existing elementary school, and
Phase Ill involved renovation of the
existing school building. Gray was not
involved in Phase I. According to the
anticipated schedule in the contract doc-
uments, Phase 1l was a 10-month project,
scheduled to begin on April 13, 1994
and to be completed on February 17,
1995. Phase Il was a six month project,
scheduled to begin in the middle of
February 1995 and to be completed on
August 31, 1995. Gray’s contract with
the School District contained a liquidated
damage provision, a no-damage-for-
delay clause and a strict 72 -hour notice-
of-delay provision.

ork Hunter of New York, Inc.

(““York Hunter”), was the School

District’s construction manager for
the project. According to Gray’s contract
with the School District, York Hunter
was responsible for scheduling and coor-
dinating the work of all contractors on
the project, including their use of the site
and the facilitation of information about
the project schedule. The prime contrac-
tors were required to submit preliminary
schedules to York Hunter, which, in turn,
was to prepare a coordinated construc-
tion schedule to ensure that construction
activities followed in sequence.

Gray submitted its preliminary sched-
ule of work on May 17, 1994, and
expected to receive the coordinated
schedule from York Hunter one month
after the contract was awarded.

However, Gray did not receive a fully
coordinated Phase Il schedule until
October 12, 1994, only four months
before the entire 10-month phase was to
be completed. Not only was York
Hunter late in producing the initial
coordinated Phase Il schedule, York
Hunter thereafter failed to provide any
further updates to the October schedule.
As a result of its failure to coordinate
the contractors, the School District ter-
minated York Hunter as construction
manager on December 2, 1994.
Einhorn, Yaffee & Prescott, P.C.
(“EYP”"), the project architect, took over
as construction manager. However, coor-

Gray’s Damage Recovery

dination and scheduling problems con-
tinued. Specifically, in December 1994,
EYP issued a coordinated construction
schedule for both Phases Il and IIl.
Although the project was drastically
behind schedule, the Phase Il schedule
indicated substantial completion to occur
early in September 1995, the same time
as provided for in the original contract.
On May 30, 1995, Gray received a
schedule from EYP that further reduced
the Phase 111 work from six months to 10
weeks! It was not until October 1995
that Gray received a coordinated sched-
ule for Phase IlI.

n response to the myriad of schedul-
ing, performance, sequence and con-
current work issues, Gray gave the
School District notice of its intent to file
a claim for money damages resulting
from the delay in completion of Phase
Il. Gray also told the School District
that it needed seven months to complete
the project and out-

lined in general terms

the delays that had

affected its progress

Increased Project Duration $76,380 and were the basis for

(September 1, 1995 - July 31, 1996) its claim. Phase 11l was

Extended Site Overhead ultimately completed

by Gray in July 1996,

Labor Rate Increase $8,211 335 days after the orig-

inal anticipated comple-

Disruptions/Loss of Efficiency/Loss of $72,180 tion date. The School

Labor Productivity 13.416% (2,604 lost District did not assess

craft man-hours/19,409 total actual Gray any liquidated
man-hours) x 19,409 mhs x 27.72 per mh damages for delay.

Gray initiated an

action for breach of

contract, alleging that

Small Tools/Consumables 2% x 156,771 $3,135 the School District hin-

dered and impeded its

Profit 10% x $156,771 $15,677 performance. In defense

of the claim, the School
District argued that the
delays, hindrances and



obstructions encountered by Gray were
within the scope of the no-damage-for-
delay clause, and Gray was barred from
recovering any damages. The court found
that the no-damage-for-delay clause was
valid and enforceable, but that such a pro-
vision, which purports to preclude all
damages from all delays resulting from
any cause, is not to be read literally. The
court enumerated four exceptions to the
no-damage-for-delay rule. Damages may
be recovered for (1) delays caused by the
contractee’s bad faith or its willful, mali-
cious or grossly negligent conduct, (2)
uncontemplated delays, (3) delays so
unreasonable that they constitute an
intentional abandonment of the contract
by the contractee, and (4) delays resulting
from the contractee’s breach of a funda-
mental obligation of the contract.

hile the court did not find any evi-

dence of exceptions (1) and (3),

there was sufficient proof that the
delays were uncontemplated and that
the School District had breached a fun-
damental obligation of the contract. The
court emphasized that damages for
breach of a fundamental obligation are
recoverable only upon proof of an affir-
mative obligation that the contract
expressly imposed on the contractee. In
other words, this obligation must be
express and not implied.

Gray pointed to Article VIII, Section
8.04 of its contract with the School
District as evidence of such an obliga-
tion. The provision required the con-
struction manager, as the School
District’s representative, to schedule and
coordinate the work of all the contrac-
tors on the project and to keep all of the
contractors informed of the project’s
schedule. In support of its claim, Gray
produced evidence and exhibits demon-
strating that the School District, through
its representatives, breached this obliga-
tion by failing to provide Gray with
adequate and timely coordination sched-
ules, drawings and updates for work on
the project.

Ultimately, the court found that the
School District’s breach prevented Gray
from performing its work in an efficient,
timely and economical manner, and that
this was the cause of the 335-day delay

“show” that it was not impractical for
the contractor to take on replacement
work. For example, see West v. All-State
Boiler, Inc. (1998). The All-State Boiler
court held that the government could
meet its burden by showing either: ““(1)
that it was not impractical for the con-
tractor to obtain other work to which it
could reallocate its indirect costs; or (2)
that the contractor’s inability to obtain
other work was not caused by the gov-
ernment’s suspension. . .”

One significant unresolved issue is the
availability of the Eichleay formula for
calculation of delay damages under the
typical federal contract’s changes clause.
For instance, broadly read, the C.B.C.
Enterprises case would suggest that
unabsorbed overhead may not be recov-
erable where the sole cause of delay is the
performance of additional work, and
that the proper calculation of overhead

for a delay caused

by the perfor-

mance of extra work is of a percentage
markup on direct costs. Therefore, in any
case where a delay is caused by a change,
the government can be expected to argue
that C.B.C. Enterprises bars recovery of
unabsorbed overhead. Other cases have
held that recovery of unabsorbed over-
head by way of an Eichleay calculation is
inappropriate for delay caused by the
performance of change order work
where the contract contains a provision
expressly limiting the contractor’s over-
head recovery on change orders to a
fixed markup on direct costs. See, for
example, Reliance Insurance Co. v. U.S.
(1991). Such clauses have been prevalent
over the years in Veterans Administration
contracts and have been present in some
GSA contracts. Because of the uncertain-
ties created by these cases, it is often pru-

dent to couch delay claims in terms of
suspensions under the suspension of
work clause. However, the downside to
this approach is that the contractor is not
entitled to profit under the suspension of
work clause.

The application of the proliferating case
law on the subject of unabsorbed over-
head can become quite complicated. A
contractor must examine the contract to
determine whether any clauses limit the
method of calculating overhead and
therefore present a problem to recovery.
He or she then must carefully examine
the facts to determine whether any delays
of “uncertain duration” have occurred
satisfying the “standby” requirement. It
must also be considered whether these
delays can properly be characterized as
arising under the changes clause or the
suspension of work clause. Where a
delay can properly be characterized
under either clause, as where work is
delayed while waiting for issuance of an

expected change order, the contractor

must carefully consider whether avail-

ability of profit under the changes clause
is worth dealing with the government’s
inevitable argument that the C.B.C.
Enterprises case bars recovery for unab-
sorbed overhead. Finally, contractors
must also consider how to demonstrate
the impracticality of taking on replace-
ment work by analyzing bidding practices,
bonding capacity and the availability of
equipment and supervisory personnel, as
well as other factors.

Nevertheless, as can be seen from the
foregoing, the concept of unabsorbed
overhead as an element of damages still
retains vitality, as does the Eichleay for-
mula. It appears that Eichleay is still the
most prevalent and accepted method for
measuring extended home office over-
head costs as a result of work delays
and suspensions.
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INNING Strategies

aking something complicated look easy isn’t always
possible, especially when it comes to resolving disputes
on construction projects. Even if the final decision rests
in the hands of an arbitrator who is experienced in the
construction industry, it can be difficult, if not impossible, to

present the facts in a clear and convinc-
ing manner without using some form of
demonstrative evidence. Almost every
major point within a claim can be rein-
forced with the sound use
of demonstrative exhibits
to complement the testi-
mony given by fact wit-
nesses or experts.

This is also true in set-
tlement conferences. Many
times, the decision maker
for the opposing side has
no firsthand knowledge of
the project and might be
amenable to settlement if
convinced that the claim has merit. Well-
designed visual displays help the
spokesperson present the claim in a clear
and concise manner, leaving no doubt as
to position, entitlement and conviction in
recovering damages.

But what are demonstrative exhibits,
and why the necessity to use them? In
short, demonstrative evidence is any-
thing other than oral testimony that can
be presented during a settlement confer-
ence, arbitration, mediation, litigation
or alternative dispute resolution.
Whether we like it or not, we live in a

people will retain as much as 87 percent.
Obviously, demonstrative exhibits are
worth using, but can a contractor pre-
senting information on a small-to-mid-

size claim afford to use them? A more
appropriate question might be to ask if
the contractor can afford not to?

Today’s world of computer technology
has provided many ways to prepare
exhibits and present claims. For maxi-
mum impact, care must be taken to select
the correct type of exhibit as well as a
presentation medium that will work best
within the presentation arena.

Consider the example of a contractor
and owner who enter into a $6 million

world that is increasingly oriented
toward the visual. From traffic
signals and road signs to adver-
tisements in magazines and on
television, we use visually
obtained information as a basis
for decisions and actions. Studies
have shown that after 72 hours,

contract to design and build a
soil remediation plant. Con-

people remember as little as 10 percent
of the information presented to them
orally. However, when the same informa-
tion is presented both orally and visually,

struction is started and completed on
time and within budget, and the plant is
turned over to the owner after the
required training period. The plan
operates for the next five years with no
major problems other than a few
instrument or gauge failures, which, for
the first year, are under warranty and
repaired by the contractor. All repairs
thereafter are the responsibility of the
owner. At the end of the fifth year, there
is a major fire, leaving the
plant badly damaged and
inoperable. The owner
files a demand for arbi-
tration against the con-
tractor for $1.7 million in
damages, alleging poor
—_ design and faulty con-

struction.
In response to this
claim, the contractor

through counsel retains a
soil remediation expert to assist in the
formulation of a defensive strategy. The
expert comes to the following conclusion:
One of the reasons for the fire was the
failure on the owner’s part to test the soil
before it entered the plant. This caused
the temperature within various parts of
the plant to exceed the design maximums,
creating automatic system shutdown situ-
ations. In addition, the owner failed to
maintain the instrumentation and gauges
throughout the plant. At the time of the
fire, only the fuel usage gauge was fully
functional and accurate, indicating that
fuel usage had dropped to zero. It was
this gauge that the operator viewed and

Edward M. Josiah, formerly of Wilson Management Associates and cur-
rently a senior consultant with PinnacleOne, New York, New York, has
specialized in the design and development of demonstrative evidence
for national and international disputes for more than 18 years. He is a

recognized authority in the field of demonstrative evidence, has lectured
extensively and has authored several articles on the subject. Mr. Josiah is a
member of the DESA (Demonstrative Evidence Specialists Association).
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relied upon before making the decision
to open the oxygen vents and inject fuel.
Sounds simple enough. But what type
of exhibits could be used to help ensure a
favorable decision for the defense?

In this scenario, the defense might elect
to use a series of low-cost demonstrative
exhibits including document enlarge-
ments, as-built drawings, and charts and
diagrams, along with expert

with clean soil to achieve the correct com-
bustion blend. Then, the mixed soil
would be shown moving along conveyors
into a cut-away view of the inside of the
Thermal Desorber, where the contam-
inates are burned off. The animation
would also show the soil being burned
and follow the resulting hot flue gases
through the Desorber; then into a cut-
away view of the Baghouse, where the
remaining suspended particles are cap-

testimony. Using these [ xS
types of exhibits, the expert E‘__
would be able to familiarize

the arbitrators with the
plant configuration or lay- |
out, compare operating |
temperatures and highlight
passages in key documents.
At first glance, this assort-
ment of exhibits would

appear to be the perfect
answer to the demonstrative exhibit
guestion.

However, there is one critical prob-
lem with this strategy and the exclusive
use of these exhibits. There is no focus
on the most important issues: How was
the plant designed to operate; how did
it operate for five years without inci-
dent; and what happened to change the
normal sequence of events? The arbi-
trator’s clear understanding of these
issues and the plant’s operation will
ultimately be the deciding factor in this
proceeding. It is important to remem-
ber that this will be the contractor’s
best opportunity to defend against this
claim, and, depending on the circum-
stances, the arbitrator’s decision could
be binding. Based on the potential lia-
bility, it would be worthwhile to
explore other demonstrative options.

The best option in this case would be
to prepare a simple, three-dimensional
computer animation which, when
accompanied with a limited oral expla-
nation, would educate the arbitrators as
to how the plant was designed to operate
and its actual operation over the past five
years. The animation would start with an
overhead view of the plant, identifying
all of the major buildings or components.
It would then zoom in to the start of the
soil remediation process, showing where
contaminated soil is tested and mixed

tured as the gases are drawn through the
bags. The final sequence would show the
gases being reburned in a cut-away view
of the Oxidizer, with the resulting clean
gas recirculated into the Baghouse or
released through the stack as clean air.

The animation described here would
visually depict the plant’s entire soil
remediation process. It would be pre-
sented at a deliberately slowed rate,
allowing ample time in each segment for
the expert to explain how the plant was
designed to operate, and how it operated
for five years without incident. It would
not, however, make any attempt to con-
vey the expert’s opinion as to why the fire

occurred. This would be accomplished
using captured still images (see illustration
at left) of the key components of the
plant. These captured images would be
enlarged, printed and mounted on foam-
core board, and then coated with a lam-
inate. The expert would be able to write
or draw on the exhibits with erasable
markers, illustrating his or her opinion
of what actually caused the fire.

This combination of the animation
and exhibit boards provides the defense
with a cost-effective clear and convinc-
ing presentation that focuses on the
issues with maximum impact.

The difference between winning and los-
ing is oftentimes the ability to transpose
complexity into simplicity. Addressing
this problem successfully will contribute
significantly to the most persuasive pre-
sentation of any claim. When the
exhibits come together to tell a story in a
compelling way, the fact finder has a
well-marked and logical path to follow.
These images support and enhance
understanding of the oral testimony pre-
sented by witnesses or experts. The fact
finder can test alternative theories and be
satisfied that a decision in favor of the
proponent of the exhibits is right and jus-
tified. In short, demonstrative exhibits
are an extraordinary means of simplify-
ing complex issues and, therefore, should
be considered an integral part of any
claim presentation.
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he Y2K bug — the popular phrase for computers reverting to the year 1900

after December 31, 1999, thus jamming operations — is being addressed not

only by reprogramming efforts, but also by federal legislation that will
impact the construction industry. Contractors have been aware for some time that
systems that they may share some responsibility for, such as alarms, security and
elevators, may be affected by the Y2K bug, and that claims may ensue if these sys-
tems shut down and cause economic losses or, worse, physical injury and property
damage. As a result, subcontracts that include any computer equipment, systems
or software programs have contained and should continue to include warranties
that the work shall be “year 2000 compliant,” and that the subcontractor will
defend, indemnify and hold harmless the contractor and owner from any claims if
the systems fail.

Realizing that contract provisions such as these are permeating all aspects of
the economy and that there may be a proliferation of lawsuits as a result of the
impact of Y2K, the president in July signed into law the Y2K Act (Act). The pur-
pose of the Act is to prevent the straining of the legal system, as well as the tech-
nology and businesses that are attempting to ensure that computer systems
become or remain operational. The Y2K Act essentially establishes procedures for
civil actions for damages relating to the failure of any device or system to process
or otherwise deal with Y2K issues, and makes alternative dispute resolution (ADR)
the focus for addressing Y2K issues.

All state and federal court actions, as well as agency board and contract
appeals proceedings, are included within the Act’s scope;

The Act applies to government entities, including all states and the District of
Columbia, when they act in a commercial or contracting capacity, but not in a
regulatory or enforcement capacity;

Provides for voluntary ADR to assist in the resolution of issues through processes
such as early neutral evaluation, mediation, mini-trial and arbitration;

Applies to Y2K failures occurring before January 1, 2003, for actions brought
after January 1, 1999;

Does not expand liability or create any new causes of action and excludes
claims for physical injury or wrongful death;

Preserves and enforces contractual limitations of liability and disclaimers of
warranty;

Supersedes any inconsistent state law addressing Y2K; and

Limits and caps punitive damages to the lesser of three times the amount
awarded for compensatory damages, or $250,000.

The point of the Act is to encourage businesses to responsibly approach their
disputes relating to year 2000 computer date-change problems, and to avoid
unnecessary, time-consuming and costly litigation about immaterial Y2K fail-
ures. In that regard, the Act encourages private and public entities to promptly
identify and correct Y2K problems and to engage in ADR mechanisms as early as
possible to resolve them.

in construction. Based upon the funda-
mental breach exception and the conclu-
sion that these types of delays were not
contemplated by the parties upon for-
mation of the contract, Gray’s claim for
damages were not barred.

The court allowed Gray to recover
for damages incurred only after it com-
plied with Article VI, Section 6.06 of the
contract, the provision requiring timely
notice of any delay claim. As such, Gray
was entitled to recover a total of
$175,783 (see figure on page 8).

The court specifically disallowed
damages for extended home office
overhead, as opposed to site overhead,
because no proof was adduced to
demonstrate that the delay in the con-
tract performance actually caused an
increase in home office activity or
expense.

The trend in recent cases is for courts to
find exceptions to no-damage-for-delay
provisions. However, notice and sub-
stantiation of claim requirements are
being strictly upheld because they
afford an owner an opportunity to inves-
tigate and presumably prevent produc-
tivity losses. Contractors are well
advised to document all claims and
delays as soon as they occur.
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