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Minimizing Risk:

Workplace Harassment Claims

nti-discrimination laws prohibit  workplace

harassment upon sex, race, national origin,

age, disability, sexual orientation and

other legally protected characteristics.

Harassment claims increasingly are the

source of expensive, time-consuming and notorious

litigation for employers. There are several actions employers
must take to reduce the risk of harassment claims:

State laws require anti-harassment training.

On Sept. 29, 2004, Gov. Amold Schwarzenegger
signed legislation requiring Califomia employers fo train
all supervisory employees in anti-harassment techniques
every two years. At least 10 ofher states require periodic
anti-harassment training. Notwithstanding statutory
requirements, employers should conduct anti-harassment
fraining fo reduce the occurrence of harassment and to
minimize the risk of loss when it occurs.

Actionable conduct.

To be actionable, conduct must be: a) based upon a
persons legally protected status; and b) sufficiently
severe or pervasive fo alter the conditions of employment
or to create an abusive working environment. Isolated
incidents (unless extremely severe) do not constitute
actionable conduct.

Liability for co-worker harassment

is judged by a negligence standard.
Generally, employers are not liable for a workers
harassment of a co-worker absent negligence, meaning
that the employer knew or had reason to know of the
harassing conduct and failed to take immediate and
appropriate corrective action. Knowledge may consist
of “actual” knowledge, where conduct is reported by the
victim or a supervisor witnesses it, or “constructive”
knowledge, where the existence of pervasive harassment
would be known by a reasonably prudent employer. Case
law suggests that failure to institute meaningful anti-
harassment policies may be negligence in itself.

Strictly liability for harassment by a supervisor
that results in a tangible employment action.

Employers are strictly liable if a supervisor, or one who
is successively higher in the chain of command, engages
in harassment resulting in a tangible employment action.
Tangible employment action means a significant change
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in employment status, often, but not always, resulting in

economic injury including firing, failing to promote, or

reassignment with significantly different responsibilities.

Being forced to quit to avoid harassment also constitutes

tangible employment action if a reasonable person would
have felt compelled to quit under
the same circumstances.

There is no legal defense to
liability where harassment results
in a tangible employment action.
However, institution of effective
anti-harassment  policies may
serve to mitigate punitive
damage claims.

Defense: Harassment by a supervisor
without tangible employment action.

If no tangible employment action results from the
supervisors harassment, the employer may avoid liability
if it shows that it exercised reasonable care to prevent
and promptly correct any harassing behavior. At minimum,
the employer must demonstrate that it has taken three key
steps to prevent or correct workplace harassment:

1. Development of a universally disseminated
policy prohibiting harassment.

2. Establishment of procedures for identifying, reporting,
investigating and resolving harassment complaints.

3. Periodic fraining of executives, supervisors and
workers in anti-harassment policies.

The employer must also show that the plaintiff unreasonably
failed to take advantage of the employers known
preventative policies. If so, then the employer is not
liable for the supervisor’s harassing conduct.

Lessons learned.

Institution of preventative policies not only reduces the
occurrence of workplace harassment, but also provides
a defense against liability under certain circumstances.
In determining whether punitive damages may be
assessed in all types of cases, courts will take into
consideration the employer’ efforts to prevent or correct
workplace harassment through anfi-harassment training,
reporting, investigation and resolution procedures.®
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